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OPINIOil AND ON,DEN

Thls natter cones before the Court pureuent to Petltlonctlf

heyer for Coste and Reraonable Coungel Feea lncuned ln tbe

gucceesful prosecutlon of a taxpayere' sult for lnJunctlvc rellcf

and e leter relrted ectlon to conpel Reapondents to corect rDd

relgsue real property tax bllIs for Flecal Yeer L974, or 1o tbc

rltermtlve for reJunde. As a result ol Petltloncttr orlglnrl

rctlon, the Dletrlct ol Colunbla ras enJolned froo ualng, for

purposea ol taxatlon, unequrl levele of lgseasrcnt (debascaeat

factor) of estlnated aarket value ln deterntnlng thc esceegnent

for elngle feally rosldentlrl propertlee, tnd fron placlng rny

asaeasDent on guch propertiee vhlch brd been detenlncd by a

level of assessnent (debaseoent frctor) otbsr thrn 55% of ea-

tlnated market value of srrcb property, untll rnd unleaa a level

of aeeeeanent had been establlehed efter lull coapllrnce llth

the provlelona of the Dletrlct ol @lunblr Adnlnlstrstlve Pro-

cedure Act. The trlel court ra,s afflrmed, Dlstrlct of Colu.ubla

v .  Green ,  D .C .  App . ,  31O A .2d  848  (1973) .  Tbe  h te r  l l t l g r t l oo ,

neceealtated by the Respondente' taaeaar€nt of 66,861 propertlce

et e level of aaseaaloat other tban 55% of eatlla,ted nerket vlluc,

1n vloretlon of tbls court 's order ln the orlglurl rct lon, ro-

sulted la tbe correctlon of tbe tex ro11, and tbe refundlng, or

aupplenDtrl bllllag, ol tbosc rho brd prld trrec rt e lcvcl otbcr
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than 55%. Tble correctlon bad been ordered by tbe Court

August 6, 1974, after extenslve bearlngs and eubeequent

crastlnatlons by the Respondents rho eventually, and at

addltlonal expenee, conplled wlth the Order four nonths

on Decenber 9, 1974. Tbls vas afflrued by the Distrlct

Colunbla Court of Appeals ln L975, Dlstrlct of Colunbla

OD

pro-

la ter ,

o f

e t  a I .

Y .  G r e e n .  e t  a I . ,  3 4 8  A . 2 d  3 O 5 .

Under all clrcunetances 19 an avard of couneel feee rnd

coetg allovsble to Petltlonere' attorueye ln these alatterB, le

It renanted; lf eo, shat rould be a felr and approprlete rrard?

Reepondenta poelt thet there ehould be no avard et rll

to Petltlonerar cotrngel for eltber attorneyer fees or oxpcnsos,

resertlng tbat both leglslatlve end equltable flat prevent tblc

entltleuent becauee the Dlstrlct ol Colunbla ls exenpted by

stetute fron both the expena€a and ettorneysr feee nor eougbt.

D.C. Code !15-705, rel led on by Reepondente provldes:

thereof actlng tberefor mav not be requlred to
court cogte or foes ln an

tbe ultbla.

(b) The Dletrlct of Co1u.ublr may not be rc-
qulred to pay fees to tbe clerk of the Unlted
States Court ol Appeals fm tbe Dlstrlct of
Colunbla, or to the narshal of the Dlstr lct,
and ls entltled to tbo ser:vlces of the aarsbrl
ln the eervlce of all clvll proceaa.

(c) The Unlted Statee and the Dtgtr lct of
Colunbla nay not be requlred to pay feee and
coate for servLcee rendered by tbe clerk of the
Unlted States Dlstrlct @urt for the Dlstrlct
of Colunbla ead the Beglater of tUIs.

(d) l{elther tbe Unlted States nor tbe Dlstrlct
of Colunb1e, nor any offlcer of elther actlng ln
hls off lclal capaclty, ! ! ty be requlred to glve
bond or enter lnto uadertaklng to perfect en ap-
peal or to obtain an lqfunctlon or other wrlt ,
proceaa, or order ln or of rDy court tn the Dls-
trlct ol Coluable tor rblch a bond or uaderteklng
1e requlred by lrr or nrlc ol court. (hphr.elr
edded by Bcapondcnte)

(a) The Dletr lct of Colunbla or Eny off icer
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Readl ly  concedlng that  $15-705(  r )  doea not  epecl f lca l ly

address attorneys' fees ag such, and nrt lng that an argunent
L/

"wlth eome force"] migbt be evoked thrt the Dlstr lct of

Colunbla and lts off lclals have immunity only from those feee

and costs for lnatr.tut lon of sults repeeaeatlng paynents to

the Clerk of the Court and Unlted Statee rnarsbal for servlce

of procesa, Respondents then claln thrt !15-705(a) total ly

lnsulatee tbem. They rrgue the omlgelcn of leglslat lve hlatory

on the urtter equals the proposltlon that Congreas ras "un-

favorebly dlsposed to such an exemptloo. ., 'g

trere 1t not clear solely from a careful readlng of thle

Sectlon that lt le vholly lnappllcable to tbe feea and Court

coete requeeted ln the lnetant case, then all doubt about tbe

lntent end ecope of the statute ehould be dispelled by tbe

venertted Brown v. McFarland, 22 App.D.C. 4t2 (1903), where the

Court concerned ltself rtth a substant Lally ehllar precurBor

to  !15 -?05  l t c t  o t  Ju l y  ? ,  1898 ,  Ch .  731 ,3O s ta t .  666 ]  end

rhlch tbe Court found to be:

. . .&  cas€ ln  wh lch  the  appe l lan ts  have been
conpel led to lncur costs to defond thelr  r ighte
agalnst erroneoua action by the appelleee ln
tbe court  belov, and they are Just ly ent l t led
to be relnbursed for euch coste," &t p.  {18,

Thls funruunlty of the Dlstrlct of Columbla fron
the paynent of fees to the clerr of the suprene
court  of  the Dlstr lct ,  and to the clerk of thle
cour t ,  and to  the  marsha l  o f  th :  D is t r l c t . . .
p l a 1 n ( 1 y ) . . . e x t e n d s  o n l y  t o  s u l t s  l n e t l t u t e d  b y
the Dlstrlct of by the connleslonera ol tbe
D l g t r l c t  l n  l t e  b e h a l f , . .

But there ls nothlng in these statutes that exempta
the Dlstr lct  of  Colunbla, or 1tr  connlaslon€rs as
Buch,  f ron  l lab l l l t y  fo r  coe ts  ln  su l ts  lns t l tu ted
by lndlvlduala agalnst then. The defend&nt or
defendants ln such caaea are not clothed vl th any
r ighte of aoverelgnty. They str 'nd precisely as
o tber  l l t lgan ts  do , .  . .and succe.se fu l  p la ln t l f f s
ln such sults are &a rnuch ent l tLed to be refurbursed
for thelr costs lncurred ln the nalntenance of
tbelr  lawful  r lghts as thougb the defendrnts vere
nerely prlvate 1nd1v1duela. Tbere ls no ground ln
reaaon or 1n tbe lar for the ellorance ol lrnrnlty
fron costs ln euch cases.

!  Appor l t lon  o f
8Bd AttorDcy! '

Beepondents to Pctttlomrs' Iotlon for Cortr
Fce8 ,  r t  pp .  3 ,  5 .
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Thls lnterpretatlon that the etatute appllea only to

coste or fees paid by the Crovernment dlrectly to the Court

and not to the lelnbursenent of a party for coste lncurred

by that party ls furtber atrengtheoed by the caae of lglll3g

v .  WgsE lne ton  (153  U .S .App .D .C .  298 ,511  r .2d  4O4 ,  and  No .

?3-1880), [ t le latter unreported] aff i lmlng on Septeuber 11,

1974 Judge Geeellrs Order as to fees and costs). In Xatkins

dlscrinlnatory hir lng prectlces of the Dlstr lct ol Colunble's

Departnent of Llcenseg end Inspectlons bed been succesafully

cbellenged. The Dletrlct of ColunbLa had oppoaed an rrud of

coste to plalntl f f 'a counsel on tbe baele of !15-?05. In r

per curlam oplnlon on }tr.rcb 8, 1973, the Unlted Statea Court

of Appeale asgeseed tbe Dlstrtct r l th tbe $579.70 coste c1alned,

and lgter the trtel court erarded subetrntlal couneel fecs

($32,5OO) against the Dlstr lct of Coltnbla lu June 1973.

A petltlon for vrlt ln naturc <f nandaoue ras flled by

reclplente of A1d to Fanlllee wltb Delendent Cblldren to coupel

lnplenentatlon of a retroactlve paynent order leeued by offlcere

of the Dlstrlct of Colunbla Department of Hunan Reaourceg. Tbe

Court of Appeale ln Dll lard v. Yeldell ,  334 A.2d 578 (1975)

held that applylng "equit lble prlnclples" to the frcts of tbrt

cese petltloaer ehould be ararded $25.0O costs to cover the

flllng fee. The Dlstrlct ol Colurbla bad argued ln Plllg$, a8

1n the lnetent caae, tbet they yere exenpt fron peylng coetr

under !15-7O5(a). After traclng the hlatory ot tbe etetutc l 'ad

cooparlng etete Jurlgdlct lon experlence rl th thc urttcr, tbc

Court deternlned that !15-705(a) evolved "r l tbout subetrntlr l

cba4ge" froa an eerl ler strtute, D.C.Code 1901, Cb. 8i l ,  t l7?,

31 Stat . I,zI,g and thet the purpce of the etetutc ln 19Ol end

rs lnended 1n 1961 renalned tbe r"r".-9l

_1/ 
r 'To relteve the Distr lct

oper t t loD."  s .Rep.  No.
rod E.B. Bcp. l to. DM,

of an uDnecessary bookkccplng
1511, 86 Cong.,  2d { lc lr ,d.  2 (19OO),
87tb Cong. ,  bt  8c.r .  2 (1901).
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Not  on lY  does  the  ab i l l tY

becones part  icular ly appropriate

the costs incurret l

. . . w e r e  s o  c l e a r l y
non-act lons.

grant costs exlet but l t

raake sucb an asard when

to

to

the result  of  reepondentsl

t t * i

.  .  .governmental  agencies today dlrect ly affect
the l ives and property of pr ivate cl t lzena moro
than at any t lnre tn the past.  Tbts 

' t rend 
bas

glven r ise to lncreased Li t lgat ion es indlviduals
contest the denands of governnent.  When, tbrough
Lit igat ion, these deraands are determlned to be
unlasful ,  the governrnent,  l ike any other party,
shoul.d be compelLed to pay the costs of tbe lltl-
sa t ion . "  (D l l la rd .  supra .  pD.  583-584.  S lmpson v .
ilerriri, ifi-aZa ffirr-a. supt. ct: ]ffit't):

The questlon of vhether the Dlstrict of Colunble ra^s

exenpted by an Act of Congress [!1S-ZOS1 fron tbe peynent of

ell court eosts and further whether lt wag lnsulated frol llab-

l l l ty for the prynent of the attorneyrs feeg [of $2,OOOJ everdcd
4/

agelnst i t  by the Dlstr ict Court was brl.efed-Tn Bobertg. et al.

v .  f , l lson,  e l_e l . ,  No.  72-2L84,  Uni ted States Cour t  o f  Appeala

for the Dlstr ict  of  Colunbla Circul t .  Thls case, awlrdlng costE

and attorneys'  fees, ra-s pending declsion at t loe of Respondentaf
5/

Opposlt ion to Pet i t lonersf Motlon for Coste a,nd Attorneys'  Feo.-
6/

It has subsequentl.y been affirned pg 9gI1gI, and rltbout oplnlonl-

4/ The language
Respondente I

ln the Roberte br ief on tbls polnt and the
ls vlr turUy ldent lcr l .Opposlt lon ln Green

Footnote 1 (at p.2) of Respondentsr Oppoelt lon.

Ro_berts ' ,  glg3, presented four essent lal  lseuee for revler
of whlch two involved the concerned costs and attorneyat
f e e s .  C f .  D . C .  F e d e r a t i o n  o f  C l v i l  A s s o c l a t l o n .  e t  a l .  v .
Yo lpg ,  e t  a
Co lumbia  C l rcu l t ,  No.  74-L974,  October  6 ,  L975,  ln  rh lch
an order of the Dtstr lct  Court  denying not lon for r t tornoyal
fees agalnst Dletr lct  of  Columbla defendante l ra ordered
vacated, r l th a dlrect lve to enter a new order on thc [ot lon
speclfy ing reeaona for denlal  l f t  denled] tnsolrr  es l t
rel led on the "substrnt lal  benef i t  [ to]  rneuUers of an

5/

6/

ascertalnable clase tbeory of t t t l ls v.  Electr lc Auto-Ll to
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The t rad l t lona l .  "Amer ican Ru le"  wh lch  proh lb l ts  an

award  o f  counse l  fees  to  the  preva l l ing  l l t lgan t  f rom the

loser ,  as  e i r .her  d rmage.s  o r  cos ts ,  ln  the  absence o f  a

s ta tu te  o r  en forceab le  cont rac t  spec i f i ca l l y  so  prov id lng ,
7/

has  been f requent ly  no ted ,  na t iona l l y  and Ioca l l y . -

The cqrrts of England have been statutor i ly authorLzed

slnce 1278 to award counsel fees to succeggful  plalnt t . f f  11t1-
8/

gants-and to award counsel fees to successful  defendant 11t1-
e/

gents  s lnce  160?. -

Nevertheless, the Anerican RuIe governlng tbe award of

attorneys'  fees in l l t tgat ion in the federal  courte f l rst

snnounced in  Arcanbe l  v .  Wl .seman,  3  Da l l .  306,  1L .Ed.  613
LO/

(1?96),  has been fol lowed subsequent ly-with far-reachl.ng

roaults.  I t  has also come under substant lal  and lncreaslng

crltlclsn durlng the nrore t.""rra!iea,ra.

l l c K i n n e v ,  D . C . A p p . ,  3 1 O  A . ,602 (1973)  ;  Cont lnenta l'  ' v .  
Lynham,  n .C .App .  ,  293  A .zd ,4E1(18 - f t t -

_9/  S ta tu te  o f  G louccs ter ,  L278,  6  Edw.  1 ,  c .1 .  A l though tbe
statute only nent ions "costs" this hae alvaye been de-
termrned to lnclude counsel fees ag sel l .

_e/
LO/

tv

S t a t u t e  o f  f , e s t n i n s t e r ,  1 6 0 7 ,  4  J a .  l ,  c . 3 .

D e y  v .  W o o d w o r t h ,  5 4  U . S .  ( 1 3  H o w . )  3 6 3 ,  1 4  L . E d . 1 8 1 ( 1 8 5 2 ) ;
f f i r i c h f f i i n ,  8 2  u . S .  ( 1 5  W a 1 1 . )  2 1 1  ,  2 L  L . H .  4 3  ( 1 8 7 2 ) ;
FTand-ers  v .  r - lGf f i ' ,  82  u .s .  ( ts  war r . )  4so ,  2L  L .Ed.zo3( lazz) ;
f f iFt-v.  S6ff iorn,  98 u.S. 187, 25 L.Ed.115, 40 L.Ed.2d
?65 nr78); ff iF?En v. Lynham, 1oo u.s. 483, 25 L.Ed.628
(1880) : Fleiff in oistif i ff icor11 v. Maier Brewln8 Co.,
386 u. s.mt -TA6-4,-1s L@
F . D .  R i c h  C o .  .  I n c .  v .  I n d u s t r l a l  L u n b e r  C o . .  I n c .  a l 7  U . S .
ffit . 2tr1,--2I634[tr,tr(T9fif, .
I lany noted comnentators have urged l lberal lzatton of the RuIe.
Soc  l le l ,augh l ln ,  The Recovery  o f  A t to rneys '  Fees :  A  Ner  Ie thod
of Ftnaneing Jc,j.T1--S-r'v (T'9l2]F-

f  Counsel Fees and the Great
9o.1"!f , .  s4
Inc lu4e( l  ln  CosJs :  A  Log lca l  Deve loonent ,  38  U.Co lo .L - .Rsv l
Zdf(ISeBffiEiiTftlm why Not a Coat of
L l t l q a t i o n ?  4 9  I o w a  L . R e v .
and Other nses of Ll t lcatton ae an Elenent of lF. .- . r .q:o.

r n n .  L .  R e v .
Fees and Equrl  Access to t



The Amerlcan Rtt Ir .  evolved to cor lect lnconelstent preC-

t ices ln the courts and to prevent the frequent abus€s per-

petrated as exorb_itant fees were asseased for the succeseful

a t to rney  aga ins t  the  loser .  The Ac t  o f  1853 [ tO Sta t .  161]

control led the attorneys'  fees recovertble by the preval l lng

par ty  f rom the  unsuccess fu l  l i t i gan t  by  epec l fy lng  epec l f l c

euns  fo r  the  serv ices  o f  counse l  " . . . to  cor rec t  the  ev l lg  rnd

remedy the defects of the present systen'r .  The attorney, of
g/

course, could charge his own cl lent for hls eervices.

The Revised Statutes of 1874 and the Judlclal  Code of

1911 carr led forward the 1853 Act,  with the subetance of the

Act  n  ln ta lned ln  the  rev lscd  Code o f  1948,  ! !1920 and 1923( r ) .

Tbe cotrr te have borne the leglslat lve lntent lo l loslng the Bule

l l ret  gxprossed more than one hundred yeara ago. Flelschnann

D l e t l l l l n s  C o r L ,  E ! p I ! ,  3 t t 6  U . S . ,  r t , 7 L 7 ,  8 7  S . C t . ,  a t  1 { O 7 .

S e e  ! . D .  R l c h _ C g ,  s u p r a ,  4 1 7  U . S . ,  a t  1 2 8 - 1 3 1 ,  9 4  S . C t . ,  a t

2 L 6 4 - 2 L 6 6 ;  l t a l l  v .  C o l e , 4 f 2  U . S .  1 ,  4 , 9 4  S . C - t .  1 9 { 3 ,  1 9 { 5 ,

36 L.Ed.2d 7o2 (1973) ; Alyeska Pipellne Servlce Co. v. Vl lderneea

$!g!I, inlra. Lacklng statute or enforceable cotrrct, l1t l-

gents nuet pay their own attoroeyaf fees.

"Fees and costs al lowed to off lcers thereln na.ned are nor
regulated by the act of Congreas peaaed for tbat purpose,
wh ich  prov ides  ln  l t s  f l r s t  eec t lon ,  tba t ,  ln  l leu  o l  tbe
conpensrat ion previously al loved by law to attorneye, sol lc-
to rs ,  p roc tors ,  d ls t r l c t  a t to rneys ,  c le rkg ,  aarsha la ,  r l t -
Desses, Jurora, commissioners, and pr lntere, tbe fol lor lng
and no other compensat ion shal l  be al lored. Attcneys,
sol lc i tors and proctors may charge thelr  c l lente reasonrbly
fo r  the i r  serv ices ,  in  add i t lon  to  the  iaxab le  cogte ,  bu t
nothlng can be taxed or recovered ag cost &gtlrtst tbe op-
pos l te  par ty ,  as  an  inc ldent  to  the  Judgpent ,  fo r  tbe l r
services, except the coste and l 'ees thereln descr lbed ead
enurnerated. They ma1' tax a docket fee of trenty dollars
ln  a  t r ia l  be fore  a . )u ry ,  bu t  thoy  are  ree t r l c ted  to  r
charge of ten dollars ln cases at I&r, where Judgraent la
rendered wlthout a Jury,"  Flanders v.  Trveod, aupra, 82
u.s. (15 rfatl.) 4s, qlz-qsTrcBd,. 26fff8?2FE-erc r
counsel fee of $6,000 lncluded by tbe Jury 1n tbe drnagor
award vaa volded. See, alao, The Balt l loro, 75 V.S. (8 ! t r l l . )
377, 1 L.Ed. 613 (1869) rherc tft;IAAFE-iEF uldc e ll(Xt
coungcl, fee.

72/
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Tbe Unlted States Court  of  Appeale for the Dletr lct  of

Co lunbte  C l rcu l t  ln  The WlLderness  Soc ie ty  e t  a l .  v .  l {o r ton ,

g!_3L, 495 F.2d LO26 (L974, had adopted the t 'pr lvate attorney

genera,I"  exceptton Io the general  rule barr lng recovery of

fees &nd held the defendant pl.pellne conpany Ilable for one-

balf tbe reaeonable velue of gervlceg rendered. It reasoned

that the lnterests of Just lce requlred fee-shlf t ing rbere the

p le ln t l f f s  ac ted  es  I  " rp r iva te  a t to rney  gener t l ' ,  v lnd lc r t lng

a pol lcy that Congress consldered of the blghest pr lor l ty." ,

.IL, 1029, citlng Newman v. Plggle Palllr,Eqlelljr:lg!,s, Inc., 39o

u . s .  4 o 0 ,  4 o 2 , 8 8  s . c t .  9 6 4 ,  9 6 6 ,  1 9  L . E d , z d  1 2 6 3  ( 1 9 6 8 ) ,  u d

the court went on to eay, IL, at 1030:

When vlolatlon of a congresalonal enactment
hae caused lt t t le lnJury to any one lndlvtdual,
but great barm to lnportant publlc lntersats vhen
vlowed fron the perepectlve of the broad claaa
lntended to be protectod by that statute, Dot to
eward counsel fees can serlously frustrate the
purpoaes of Congrees. See HaLl v. Cole, ggpl!,
412 U. S. at 13-14. 93 S.Ctre'43. -FEreTl-6-ter

relles on prlvate eults to effectuate congreaslonrl
pol lcy ln favor of broad publlc lnterests, attor-
neys' feeg are often neceas&ry to onaure that prl-
vate l l t igants wll l  lnlt late such sut.tg. See Lee
v. Southern Hone J1!es_ger!_r_ [5 Ctr., 444 F.2d-TI4g)
at 145 t 19711. Substantlal beneflte to the generele - v  6 v u e a -

publlc should not depend upon the flnancla,l gtatua
of the lndlvldual vol.unteerlng to serve as plr lntt l l
or upon the charlty of publlc-ninded lavyere. See
Donahue  v .  s taun ton  [ z  c r r . ] ,  47L  F .zd  [ l zsJ  e t  483
T f f i en . ,? I [ i ' i i $ .  

-9s5 ,  
9a -S .C t .  1419 ,  35 'L .Ed .2d

687 (1973)  J ;  LeRaza Unlda v .  Votpe,  57 F.R.D.  [g l l
at 101 t n.1o[5'i[2[-

The Suprene Court,,horever, ln I declelon of great totlcnt,

recently edhered flrnly to the "Auerlcrn Bule'r 1n a case rtcre

envlron^nental groups rblch prevalled ln the court of Apperle ln

banlag congtructlon of the trans-Aleska plpellne rore denled

Ittorneys' feee fron the petltloner baged on tbe "prlvlte ettorocy

gencrll" rpproach. The court ecknorledged otber exceptlons to

tbe Rulc but held that onry Congress, not tbc courta, cln rutbor-

lze cxpudlng exceptlons to tbc Rule:
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l{e do not purport to aasess the merlts or
demerl ts of the "Anerlcan Rule" wlth respect
to the al lorance of at torneys'  fees. I t  has
been cr i t ictzed ln recent year6, and courts
have been urged to f lnd except lons to l t .
I t  is also apparent from our nat lonal ex-
perience that the encouragenent of pr lvate
act ion to implenent publ lc poLicy has been
vlewed as deelrable ln a variety of clrcun-
stances. But the rule fol lowed 1n our courts
with respect to attorneys' fees ha"e survlved.
I t  is deeply rooted in our hlstory and 1n
congressLonal pol lcy; and l t  ls not for us
to invade the legislaturer6 provlnce by re-
dlstr lbut lng l l t lgat lon coste Ln the Eanner
suggeated by respondents and folLowed by the

a

l
u
f

Court of Appea),s. Alyeska PloelLne Servlce
Co. v. wtld-ernese S

Alyeska, fd., et 1624-L625, reverged tbe prlvate attorney

general theory Bnd hold that:

. . .congress lonal  u t l l lzat lon of  the pr lvr te
attorney generel concept can ln no eense bo
construed as a grant of authortty to the
Judiclary to Jett lson the tradit lonal rule
against nonstetutory ellowances to the pre-
vall ing party and to asard attorneye' fees
whenever tho courts deen the publlc pollcy
furthered by e partlcular etetute Lnportaut
enough to rrrrrnt tho arard.

Congreas ltself presunably has the power and
judgrnont to plck and chooee anong lte statutes
and to allw attorneyg' fees under sone but not
others. But 1t vould be dlff icult,  lndeed, for
the courts r l tbout leglslat lve gutdance to con-
sider some statutee lnportant end otbenunln-
portant and to rllot attorneya' feae only la
connect lon r l th  the forncr . . .

There are, hwcver, €xpreaa exceptlons to the Ancrlcen

t':,,. Bule nhlch have boen epproved by the Suprene Court rben "oyer- i 
**

L3/
rldlng conslderatlons of Juetlce served to conpel guch e reeultr

and tbe pover to arerd aucb fees ls "part of tbe orlglnrl
14/

authorlty of the chencellor to do equlty 1n a pert lculrr t l turt lonf

L3/ To1edo Sca le  Co.
ffi.
v .  A tk l r r .son ,  369
(1e62)-J'[TJT1e v.
3e1-3e2 TI5re') ; FT6
Brev lnc  Co. .  auDra .

v .  Conpet lns  Sca le
ls6

261  U .g .  399 ,
(1923) ,  Vaughn
8  L .Ed .zd  88
396  U .S .  375 ,

I

l
i

t,
l$. ', \

I;

u.s .  527 ,  82  S .Ct .

,

t

,
v. Xaler

. rtTifd/.

\

C o .
9

997
C o .

14/ Sprague v. Tlconlc Nat_lo$ Baak, 30? U.S. 161, 166,KtTCr. zz ll-
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In Hall  R. Cole, 9333., sult was brought under tbe

Iabor-Manlgement Reportlog and Dlsclogure Act of 1959.

Fees were ararded the successtul plalntlff fron the defend-

ant unlon on the ground the sult beneflt ted r l l  unlon

nenbers and relnburgenent of attorneyar teos out of the

unlon treaeury would ehltt  tbe coets of l l t lgatlon to

these benef lc ier les.  The Cour t  re l terated tbet  " . . .1n thc

exerclee of thelr equltable povera, [courte] nay avard

attorneya' feee rhen the lnteregte of Juatlco oo rcgulro".

f,hen a lltlgalt bes vlndlcrted h1s oan rlgbte of

free epeech gueranteed under r gtrtute (Lebor-Xtnrgcmnt

Reportlng end Dlscloeure Act), lB 1o tlall v. S!9, g3pg,,

he elao furthere tDe lateroata of tbo unlon end lte lsrbcrl.

f,Den & pereon le deprlved, tbrough dlsclpllne, of the oxcr-

clee of hls r lghts protected under the atetute, tbco tbe

rlghte of all menbers of hls unlon ere. threateaed.

Indeed, to the extent t tat  auch las-
eulte cootr lbute to the preeervat lon
of unlon deuocracy, tbel  f requent ly
prove beneflclal 'not orrly tn the
lnnedlate lnpact of the results
achleved but ln theJ.r lnrpllcations
for the future conduct of the unionfg
a f f a l r a . " ,  I l l !  v .  C o l e .  c l t l n g
Yablonskl v. Unlted llinc f,orkers of
iffi f lE;;-lsoE--.-rj:;FF5:?-t5g;:tfi r,166 F.zd 121, 431 (1972) .
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Costs, includlng attorneyB' fees, have been ararded fron

the Jund or property l taelf or dlrectly from othere €nJoylug

lts beneflts ln lnetagces where the actlon of the guccessful

plalntlff bae created or dlscovered a "comnon fund" ln vblcb
L5/

al l  ruenbers of the class ehare the econoulc beneflt .-In tbla

cl.rcurnetance shift lng of the l labl l l ty for platntl f fs'  attor-

neye' fees to tbe defendant spreads tho cost lalrly and pro-
r6/

portlonately anong the members of the class so benefltted-

end ls epproprlate becauso rr[tJo allov the othere to obtaln

fuIl  beneflt  fron tbe plaintl l f 'e efforte r l thout ccntrlbutlng

equally to the lltlgetlon oxpenaes rould be to enrlcb the otbero

unJuetly at the plelntl f f 'e expense". Utl ls v. Electr lc Auto-

Ll!9, g-ggI!, at 392; aoo rlao Flelschnann Dlstllllng Corp. v.

ltaler Brewlng Co., EggE, et 719; Egsteeg v. Greenougb, !gp!!!,

at 532
ly

The orlglnt1 "fund" ccse, Trustees v. Greenough, E!1g,

(1882) concerned e bondholder'e clatna of vaste and nlsnraage-

nent of a trugt fund by the trustees of eeld fund. Eo brought

the ectLon on behalf of hlnself end other bondboldera, end ru

aucceggful ln defendlng tbe fuad. The court tbrc hcld:

ts/ Centra l  Ral l road & Brak ing Co.  v .  Pet tus,  l i l f  U.S.  116,
s); f f i-6e v. Greenougli,

1os u.s .  s2 i ,  26 L.EA.  LLsz t rser) .@ 
" .@-Natlonal Bank, ggpgi Mtlls v. rlect@.o-4rt6-coT

supra; Hal l  v.  CoIe. aupra; Alyeeka Plpel lnc Servlce Crffira-EITT. ffie. sGffi ar
Y. wllderne8s Sgglg,, .g!Plig,.

. l ry o.

g/ F . D .  R l c h  C o .  v .  I n d u s t r l a l Lurnber Co.
Pete v.  Unlted HLae
D.C .C l r . ,  5L7  F .

,  BuDra. See, al lo,
v .  B . F .  o f  1 9 5 0 .

! r /  1o5 u.s.  527, 26 L.Ed. 115? (1882).
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. . . that  where one of  many par t les hev lng a
common lnterest ln a trust fund, at hls own
expense takes proper proceedlrgg to save lt
from destructlon and to restore rt to the
purposes of f ,he trust, he ls entrt led to re-
tnbursement, elther out of the ftrnd itseLf,
or by proport lonal contribution from those
who accept the beneflt  of hle efforte.
Trustees, .W,, 532, 533.

The baslc rationale behlnd thle declelon tn thle type of caae is

one of unjust enrLchnent,

. . . [ t ] t  wou ld  no t  on l y  be  unJus t  t o  h im ,  bu t
lt  would gl,ve to the other part los entlt led
to particl,pate 1n the benefLt of tbe fund an
unfalr advantage, 532.

Slnce frusteeB v. E1g.noggb the courte have pernltted "r

party preaervlng or recoverlng a lund for tbe beneflt ol otbera

1n addlt lon to hinself,  to recover hle coets, lncludlng hle

attorneys' feee, fron the fund or property l teelf or dlrectly
g/

fron the oth€r prrt los oDJoylng the benefl. t".  Thle exceptlon

to the "Anerlc&n Rulo" rea to prevent lnJuetlce of pernlttlng

thlrd partlee to proflt fron the work actlons of otbers vltbout

sharlng proportlonately 1n the expenaes lncurred ln eecurlng

or guaranteeing the beneflt.

Sprague v.  T lconlg Nat .  Bank,  Bupra,  307 U.S.  161 (1939)

enphaslzed the fact thrt the Court wae not wlIllng to allc tlhe

equlty poser of courte to arard attorneye' feea to be coostrelnsd

rlthln tlgbt bounderlee. Tbe Court ln Sprague upbeld lndleput-

ebly a Dletr lct Courtrg al lowrnce of l l t igatlon expenaes to r

eucceesful plalntlff even thougb eult bad been brought only on

her bebelf and not rg a claga ectlon to beneflt hereelf aad otbere.

For tho plalntl f frg aucceae yould hlve a Btere declelg elfect

entltl1ng others to aleo rec(nrer frou the defendant. Sild the Court:

. . .when sucb a fund 1e fc  a l l  pract lca l  purpoaoa
created for the beneflt  of othere, the foraall t ! .ee
of  the l l t lgat lon. . .hard ly  tcuch tbo poror  of
equlty lD dolDg Juetlce es betveen a puty rad tbe
bcnetlclrr les of b1s l l t lgrt lon, 167.

g/ Alveght Ploellne Servtce Co. v. wlldernege gocloty, gxl!.
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I
Thr Court  c lear ly fel t  that ln a court 's equlty Jur lgdlct l 'on'

. . . l n d i v i d u a l l z a t i o n  i n  t h e  e x e r c i s e  o f  a
d tscre t lonary  power  w i l l  a lone ra ta ln  equ l ty
as a l lVlng systen and save l t  f rom ster l l . l ty,
L 6 7 .

The rat lonale of these cases extends beyond l t t lgat ion

whlch confers a monetany benef l t  on others trr t  alao to l l t tga-

tlon 'whlch corrects or prevents an abuse whlch vould be pre-

Judlclal to the rlgbte and interests of tbose othors". t l l le

v. Electqic  uts*!!g, !!.81, at 396.

Thts latter case, a mlnorlty stockholders' rct lon to rct

aslde & corporate merger, the Supreme Court descrlbed tblg

exceptlon a"s eppllcable "rhere a plalntlff bEg cuccesstully

nalntalned a ault,  uaually on bebalf of a claag, thet bencflte

e group of otbere ln the same natrner as hlmself", (rt 392) .

Another eatablished exceptlon lnvolves caseg 1n
vhlch the p la in t l f f 's  succegsfu l  l l t lgat lon con-
fers 'a Eubstlnt lal beneflt  on the nembers of an
aecertalnable class, and rhere tbe cort 'e Jurls-
dlct lon over the eubJect matter of the sult nr,kes
poeelble an award that wlll operate to sprerd tbe
costs proport lonately among them', l l l fg v. Auto-
L l te ,  ggag,  at  393-394.

"Fee ehlft lng" ls Justlf led ln these ceaoa, not becauge

of any "bad falth" of the defendant but rether b€cruae "[tJo

allor the otbers to obtaln fulI beneflt  fron the plr lnt l f f 'e

efforts r l thout contrlbutlng equally to the l l t tgatlon erpenaos

vould be to enrlch tbe others unJuatly at the plelntl f lrg

expenae.

The Court explalned and expanded the fund tbeory by

ellnl.ne,tlng the need for a pecunlary beneflt--

The fact that thls sult has not yet produced,
and uey never produce, a noncta,ry recovery
fron whlch the feee could be paid does not
preclude an arard baeed on thla nttonelc,
392.

Justlce Earleo rent on to ery:
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Although the err l lest cases recognlzLng, a r lght
to reimbursement involved I l t igat lon tLat had
produced or preservecl a 'common fundr for the
benef i t  o f  a  g roup,  no th ing  in  these cases  ln -
d ica tes  t l la t  the  su i t  must  ac tua l l y  b r lng  money.
ln to  the  rdour t  as  a  p rerequ ls l te  to  the  cour t_ 'd
power to order retmbursement of expenses. (al 'so- \

a t  392 ) .

In gbort, control over funds is not a neceas&ry requlrerent 
a

for applicatlon.of the "contron fund","conrtron beneflt" ,{octr lnc.

Therefore, ln Mil ls v. Auto-Llte, E!!pIg, reLnbureeneat

of tbe l l t lgantrs attorneys' fees from the union treasury Juat

ehlfte the cost of l l t igatlon "to the class tbat bag beneflt tcd

fron then end thrt would have had to pay theu hed tt brougbt

the aul. t" ,  at  397. See also, Yablonskl v. UnLted f,lne fke. ol

&.' suP}:g'

Where a class actlon or corporate derlvatlve ectlon re-

eulte ln the conferurl of substantlal boneflts, whetber of r

pecunlary or non-pecunlary nature, upon the defendent ln sucb

en actlon, tbat defendrnt may, ln the exorclse of the coultrr

equltable dlscretlon, be requlred to yleld sone of tbosc

beneflts in the forn of an award of ettorneyB' teea. (See,

€ .8 .  r  Kno f f  v .  91 ty ,  e t . c .  o f  San  F ranc lgco  (1969) ,  1  Cr l .  App .

3d  184 ,  2O3-2O4,  81  Ce I .  Rp t r .  683 .

It le consldered to be just and fair that the one "rho

created or conservea a comrflon fund or property should bs rc-

lnbursed for hle reaaonrble expensee, lncludlng rttora€y'B f€co,

for protectlug the corunon lund for othora havlng r elnllrr
re/

ln terest  v l th  h ln  1n that  tund (c i ta t lone onl t ted) . -  The

lg/  3 Barron & Hortzoff  ,  lecteral  Prcct lco & Procedurc (Rcv.Ed.
1 9 5 8 )  p . 6 ? ,  s t a t e s  i h c  r a t i o n a l e  t h u s :

'The al lowance of extreordlnary costs as
between so l i c l to r  and c l ren t  res ts  upon
recognlzed equltable prtnclplea end aay
be nade whenever thc burden of l l t lgat loa
assuned by the prevai l lng party eubstan-
t lal ly benef l tg othors rho should ln cqult t
contrlbute to thc expcnrro.',

I

t
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doctrlne extends not only to cases tn whlch r fund 1e elther

created or protected but also where the effect of the eult 18

tbe same es..though a fund trere created", Brewer v. Schoo1 Boerd

o f  C l t v  o f  No r fo l k ,  V l rg ln la ,  (4 th  C l r . )  ,  456  F .2d  943  (1972) ,

cert. den., 92 S.Ct. L778, rhere attorneysr fees rere errrdcd

under a 'tquasl-appllcatlon" of the connon fund doctrlne.

Petitlonsre obtalned free transportetlon tor all atudentc

asslgned to scbools outside thelr nelghborhoode. Fror tblc

"rlght of dlrect pecunlary beneflte fc all gtudcntl rsrlgncd

to schoole slthout thelr nelghborhood" (enphaela tupplled),

worth epproxluately $60.O0 por yosr to crch Btudcat, rorethlng

i.kl,n to e connoa fund aroee.

Althougb there res Do actual "connon fund", oor artt

nonetery recovery frou rhtch ettorneyer feea ntght bc lsac8aod,

lneofar ag the etudente affected tore concerned, "tbc effsgf,rfr

le tbe aa.De as thougb a fund were crerted." 6l{oorere Federal

Practlce, .ggplli Sprarug v. Tlconlc Bank, ggp,L!. Undcr norrel

clrcurgtrncea the court egrecd thet tbe ctudeotr could be

eeaegeed for thelr proportlonetc shue for attorncyrr feer.

But slnce tbe 'rbr^Blc purpoao of tbe rellel provlded by tbc

lucndncnt ln the decree...vas to cecure for tbe studGtt coa-

cerned trrnsportatl,on rlthout cost or deductlona..."l the only

aolutlon rrs to tax the scbool dlatrlct for thc peyuat ol tbrr

attoroeye' foos. (@, rt 951, 952.,

Tbe pre;er court found "douiutlng rees@!r' uldcr thc

"erccptlonrl ctrcungtucos" ol the clte to errrd rttormyre

leea to plrlatlllar couneel for recurlng thlr pccunlrry bancflt.

In Palne v. Dletrlct of Colulrbla, No. 72-Lgg7. ?z-zro_l.l|,

(L971, ' {9{ ?.2d, 1156, tbe locrl clrcult court rttlnd Dlrtrlct

Judgc Errtrs rrrrd of rttortsyE' fccr (t?rg00) rnd cctr ('a33)

lc rcrvlccr rcndcred rt thc trlrl lcvel r,ad rrrrd.d rt rddlttooel

l?r5oo fcc ud rddltlonrl t58o corte tor ecrvlca. roaderod rt tto
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appellate proceedlnga. These fees and coete, reprea€nted
20/

approxlnately 28.5% of the escrow account 1,1undrt)-ordered

establlehed for tbet purpose of refundlng monles 1l legally

collected by the Distr ict of Colunble when tbe Dlgtr lct of

Colunble requlred the class plalnttf fs to pey a $1O.OO annutl

fee to renew speclal pereonall.zed license platee' thls lee

i.n eddltton to al l  other roquired fees.

In a case wbere a federal employees' unlon aucceegfully

pursued a clalm on behalf of lte nenbers tbet foru€r healdont

Nlxon denled a 5,14% pay lncre&ae contrary to appllcrble ler,

Nationsl Tre.aeurv Enployees Unlon v. Nlxon, (D.C.Clr.) 521 tr.zd

3tZ (1975) and by rhlcb actlon pay retes tetro favorebly rd-

Jueted not only for oenbere of the unlon but lor ell federsl

enployeee subJec! to tbe epproprlato etatute, som 3-y2 rlIllon

enployeeg received retroactlve aelery paynents renglng lroo

969 to $450. The "cor@on bcneflt" oxcoptlon la^e beld eppllceble

to tbe request for attorDeysr feee and coets, oven though,

llterally, tbere rra no "connon fund" (the prynente bavlng been

nade fron eeveral dlfferent epproprl,atLons of fundg) r,nd tbs

Court had no coatrol over the "connon fuud".

Mllli.ons of federal enployoes tanglbly
beneflted dlrectly because plalntl f f
peraervered ln tbls lltlgatlon. f,'bere

tbenenbere of a dist lnct clase of persons,
guch as theee federal employees, derlve a
slgnlflcant au! of noney fron tbe elforts
of a fev, lt 1a only Just to pernlt the fer
to epreed thelr reasonable expenses to ell
uenberg of the chee., at 321.

Another oxc€ptlon to tbe genenl rule la 1n ertnordlnuy

crsea
where the bebavlor of a l l t lsant has rel locted

" 
rfff,.r

n/ The "tund" ra"B created by tbe Dlatrlct Judge
1t be conprleed of epeclal cbargee collected
gf Coluable Governnent efter tbc dete of the
ITVZZ/TZ] aud untlt  conclugton of the rpperl

2l/ l5ahan-v. Rgryenstiel (3d Ctr. 19ZO) , 424 t.2A
trcu. GleD Alden Corp. c. K8han, 39E U.S. 95O,
2SL .W

vben bc ordered
by tbc Dlttrlct
court ordor

[uly teztl .
101, L67, ccrt,

90 g.gc. 1870
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f f ior oppresslve reagonB." u/
Tbe obvloue prrpose of thle award, pald by the loeer,

!.s punltlve and lt ls esgentlal that "bad faith" exlgt on tbe

part of the unaucceseful lltigant. Allorances bave boen nrdo

rhen there ls a flndlng ol peralstent ''deflance of ler" or

"unretsoneble, obdurrte obstlntcy".

School deecgregeti.on caees bave long fotrnd lrultful re-

eults ln applytng thts exceptlon to persletent, contlnuod

patterna of evaglon and obetructl.on or "unrelsonable, obduntc

obetlncyr', end beged on tbese findlngs, uade arards of counscl

feee.

In llght of the foregolng let ue conslder tbs lnstant

clrh for ettorneya' teog and costs.

Dlqtrlct-o!-Eglgshlq 
". 

q""g!3l;as no ordlmry crso, Dor

rec lts progeDy, rlao Dletrlct of Colunbla v.
24/

Green-(aooetlrcc

referrcd to hererfter r^s Green I rnd Greea If, reapcctlvely).

As to Greeu I:
2S/

Ouly veeks prlor to ln Lnnuteble deadllne, July 1,-d1d

tbe sult cornn€nce, rlth extenslve dlscot'ery by depoe!,tlon, or-

bruetlve pre-trlal conplletlon of docurnentatlon and gcvcrel

4/

23/

%/

E/

6 J .  Xoore ,  Federa l  Prac t lce ,  !54 .77 [2 ] ,  p .1?09 (2nd cd .
r972r ;  sa l l  @t p.5.  

-

D .C .App . ,  31o  A .2d  Ug  (1973) .

D .C .App . ,  348  A .2d  3O5  (1975 ) .

D.C.Code 1972 Supp., C47-7O9:

. . . the  va lua t lon  o f  ea ld  rea l  p roper ty  nade
and equellzed a.s aforeeald strsll be epprovcd
by tbe Coraleelonors not later tban July 1,
annually, rnd tDen approved lly the Cocnla-
etoners abell conrtltute the ba^gla of texa-
tloo lor the next gucccedlng ycsr and untll
rnotber vr lurt lon le ndc rccordlng to INr. . .

3 i
t



v

t 7 -

substantlrr notlons argued pre-trlar. l\rrther dlscovery becene

DaDdatory and wee tberefore accompllshed durlng tbe actual

lengthy tr lal the day-a of whlcb on aoveral occaslons terntnated

et  9 :oo p.n.  end 11:oo p.n.  a f ter  i ,2-L4 hours of  cont lnuoue
26/

hearlng.- Thle see a laet-nlnute extraordhery crlsls lltlgatlon

lnvolvlng allllone ol dolrare, conprex questlons of fact and rev,

fundamentar concepta ol nunlctpel goverrrnent operatlon rnd 1ta

speclel relatlonshlpe and responslbulti.es to the cltlzenry lt

serv€s, and constltuttonal questloos ol nagnltude.

The case ree forcefulry conteeted aad etlpulatlone rere

unusuellY fes. Sl.nce the Dletrlct had olected lntentlonrlly rnd

erbLtrrrlry to sppry dlfferent debeeemnt factorg (s5% and 6o%)

to the eene clr8s of proporty ln the arno yelr, lt perpetrrted

unconacloneble, arbltrery, sud lnvldloue dlgcrlnlnatlon r^long

reaidentlel taxpayera tho roro denled equrl protectlon of the lrre.

Dlscrlrll[8tlon of eoy Llnd end on rny levcl ls ebborrent;

It ls eepeclrlly reprehcnclble rhen local govcruont l^s the

olfeoder. To unequrlly dlscrlllnete botteen ropr€soDtrtlveg of

tbe er[e claes of clt!,zeng le an ectlvlty trenchlng upon protected

constltutton^el rlghte of equal protectlon under tbe lue (Dlgtrlct

of colunbla v. Green. r, SIg). Thc effect of tbege rctloas lu

pre,ctlcel terng rnd 1n econonlc rebound rre extengtve.

The Petltloncrs rero exertlag tDelr coatltutlonel rlgbta,

through lltlgetlon, eud by eeeentler couneel, to prevent decor-

poeltlon of these rlghta beelc to the lotegrlty of a denocrrtlc

soclety. oory by reault of petltlonere' tlncly actrong rorc

tbese rights vlgorouely rnd gucccsefully raaortod ln dlfficult

confroatatton of blrtratly Llpropor rctlon rt Dlgb levsla of
gcryerD&cnt.

28/ Ae en ?rlde, the trlar reg ln June llterally durrng ltrrarnrcet daye 1n r aon arr-condltlooed courtrooa rri.gJdby nuoeroug flle crblnots brougbt to-tho courtrooa rrnds3
ordor for tbe purpooo of havlni rrroearrte eccesslburtyto lnfornrtlon, as requlred, rn tars clurc lnvorvlag
lltcnlry tcnc or tbqisrnds'ot potentiir erhibrte ri tmrvalrrrtv. noaro.tlon of tbe nojboaCentg.



18 -

The Petltloners not only aucceeded tn €nJolnlng thc Bes-

pondents from applylng a hlgber (60%) dsbeeenent fector agalnst

tbelr real properties unlosg and untll th6 eame leve1 of r^eacaa-

nent rae applted to all slngle-fenlly resldentlel real proper-

tles rlthin tbe Dlstrlct but tlgo ceuaed the Bespondentr to

flret conply rltb tbe pertlnent provltlons of tbe Dletrlct of
27/

colunbla Adnlutetretlvc Procedure Act.- By tbe guccceatul coo-

tentlon thst flxlng of r level ol essessrent fe rerl propcrty

ls rule-neltng rltbln the neenlng of tbe DCAPA, Pctltloocrt

resured tbet henceforth cltlzene rould recelve notlce r,nd rn

opportunlty to bc heerd belore such slgntf lcent chrngee lot 331
g[rngiclf could be nrde tn the levcl of acreelnent ol tbclr rctl

propertles.

Ag the Court of Appcrls erld:

Both tba trx rate and tbe deba^eenent factor are
flxed vrluee ln the aaaoanrsnt equatlon. The
sottlng ol the tax rate by the Clty Councll 1e
adllttedly a nrle rhlch nuet be publlahed, rlth
ao opportunlty for a publlc hearlng provlded lc
by tbe DCAPA. Settlng or cbrnglng tbe deba"scuont
lactor affecte the tlnel te,x btll. ln exactly the
aane ranner rs doee tbe eettlng of the rate, rnd
to allor thc dcbageneat factor to be eecretly
estrbllehed or chaagcd vould conpletely fnrstrnte
the purpoae of bclng able to revler the tax rate
later rhcn 1t ls aet escb ycrr; Dlstrlct of Colunble
Y .  gg ,  ( I ) ,  r t  p .  854 .

Thte nattcr, rg developed through Petltlouergf counsoler

boundleea onergy, lndustry, dlllgence end devotlon, rl^a con-

sldered by tbc Court to bc so oxceptlonel tnd ertrrordlnrry u

to rer1t cqulttblc rcllol; clearly, the cauae be.d been "eurroutdcd
28/

by uafrlrDctt, rccrcct rnd hck of crudor".- Petltlonert' rctloog

rltbla tbc legttLrrcy of tbe lltlgrtlon brorght tbe urtlretc

bencllt to tbe prrbllc ead pubrlc lnteregt ln tbe Dlrtrlct ot

Colurblr,.

4/ D.C. Codc 1972 8upp..,

4/ DlEqrict ot @l,u!bla

!1-1507(c) .

v. Green (I),  .SEEX!, at p. 853.

l
I

I
l
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In  Dls t r lc t  o f_columbla v .  Green ( r r ) ,  eupra,  the cour t

of Appeals aff lrned the petlt ioners, contentlon, and tbe tr. lal

cour t 's  order ,  d l rect ing the Dls t r lc t  o f  co lunbla to  use a

nethod of carculatJon designed to reach greater, and falrer,

natbenatlcal exactltude 1n the conputation of real property

taxes. Arthough ordered to make the correctlons, the Dletr lct

refueed to do such for ruonths. confronted wlth thle obdurlte,

obstlnate, astoundlng fact and hopeful of avoldlng tbe iegue,nco

of a contenpt cltat lon, thls court agaln ordored conpllence by
the D1etr1ct. one day prlor to that deadllne tbe Dlatr lct

ftnel ly conplled and eent out supplementary tex blr la or refunde,

es rpproprlete, bleed on this court,s netbod of conputlrt ton.W

clearly, these ordered m€asures vero necc.sarry to rvord

elteretlons ln both the actual market value and rseegeed velue

of the propertles lnvorved in the pernanent recordg of the

Depertnent of Flnrnce aad Revenue. If not corr(tcted rt tbrt tlD,

the enora caused by the lnproper nethod used b1, the Dlstrlct ot

colunbla, rould have been conpounded ln subaeguont yerrs, sorrc

texpayerg recelvlng a contlnulng beneftt fron ilrcae orroru, lod

othcre, continually being penalized by then.

Even "rittle exactions" fron the people lry tDc GoycrnrcDt

ehould not be tolerated for the "conetant drlp rrf rlter rlII

erode even the gtrongogt and nost povdul." Dlstr i.ct of colulbtr
( t t ) ,  aup ra .

To bave greater nathenatlcal exactltude .ns l  lr t tcr o,
30/

"potent la l  e lgu l f lcance"-and "we are of  the v lor . . . thr t  ,h8t

1a presented ie [not e questlon of tr lal court dlscrctlon butl
a queetton of the legatlty of e less prcclcc aothod of ter col-31/
putetlon."- Tbero raa "8 dearth of edequato foundrt l0ne for
tbe excuaee proferred by the Dlatr lct aud [conerderlngJ the

n sent  t Y ,  a a
9:.Il l : l:f-coutd.sr.pti r,a"" been part of t;;=;;'uiir.l l"t
lL.l:, ::*ply:I: l? slpieube", 

-riCr,-;;;;;";;id;djffiJ;;;.

*: f i: :L ::^. 5- ?l : I :i:., ;; ;,; i i it li-iili_ot iii;;i "iliiil;
ii;-;;;ilii'liro f  t f r l n h  a n r r ' l  r  L r - . ^  L -  - -  -  

' ,  - . .
of rhlch could beve been reaaffy avolded.

$/
u/

Dletrlct of Colunbtr v. Groen (II) r gg2S,r p. g0g.
I d .

qr,.-,
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e,vrl labl l l ty to the Dlstr lct of other more accurate netlpds of
32/

conputattoo, ' ,-the appellate court agreod that the Dlstr lct

fel led to substantlal ly comply wlth the orlglnal order.

Ci t lng Lumsdeg v.  Igp; !ne,  205 Ark.  1004'  L72 3. f , .2d 409 '

412 (1943), the Green II appellate court etated:

I f  a  c t t lzen 's  r ights  and proper ty  are to  be safe,
then tbey must be kept safe agatnst l l t t le exactlons
as well as against large encroachmente. The conetant
drlp of water wLll wear awey the largest stone; rnd
lf the eoverel.gn by constant lnroads ln snsll tblngs
ls al lowed to take the clt lzen's property, then the
rtghta of prlvate ownersblp are gone to the realn of
Llnbo. Courts are to protect the rlgl.-ts of cltlzens--
that le one of the reaeone for the exlstence of Judl-
clel tr lbunals.

Cognlzant of the Anerlcan Rule reclted at length errller

ln thls Oplnlon and Onder, thls Court neverthelese rcknorledgea

the appllcablllty of lta conflrued exceptlong to tbe lnsteut

c&uae. Tbe lntereetg of Justlce requlre oxorclee of the Courtfs

lnherent equltablo p(nera to do equlty ln e partlculer slturtlon

rbenever 'overrldlng onslderatlong lndlcate tbe need lor such

l recovery'.  Soresue.v. Tlconlc Nat. Bank, 9!lP,LEi f l l ls v.

Electrlc Auto-Llte Co., supra; HalI v. Cole, gpr&,; seo E!g!gg!-

nann Dletlllga..lqg v. Maler Brewl.ns Co., ggpl!,i Yeblonskl v.

Unlted lllne Workers of {ner:!qq, glg.. Petltlonerr' gucceesful

lltlgetlon conferred fa eubstantlal beneflt on tbe nenberg ot

lD rtccrtalneble clrgal ana thls lltlgatlon correctod rnd pre-

vented ebusee shlcb rould be preJudl.il to the rlghts and ln-

terogts of others. llllls v. Electrlc Auto-Llte, 9.g4,, a.t, 392-

394. In Green II,  rpproxlnately 77,485 taxpayere recelvod a

pccunlrry beneflt rlth a level of aegessnent et 55% rrtber tbra

8O%. The reductlon ln tbe total tax b111 ras, concludlng tbc

trlrl, catlaated to be ln exceas of three rnd three-fourtbs

r1111on. Thls cen be construed r.e tbe crertlon of r bencllchl

93/  rd . ,  r t  p .3og.
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"fundt'  Juet ae lf  there were refunde nade to an actuel depoel-

tory .  See,  Brewer v .  School  Board of  Cl ty  of  Nor fo lk .  V l rg ln la ,

ggp,, where cguneel fees were ordered under "pecunlary benef i.tr',

"domlnatlng relsons" r "exceptlonal clrcumstanceg" tbeorl.ee,

equally approprlate ln tbe lnstant case rhere the nethod of tax

aaaessnent vas found unconstltutlonal as a reeult of counselg'

skl l l ,  dogged perserver&nce, lntult lon, patlence, deternlDrt lon

rnd publlc-eplrlted concern.

Analoglze trell v. Cole, gg5g,, vhere respoadcnt rr^r ex-

pelled fron hle unlon for condennlng nnnageoent's alleged un-

denocretlc ectloDa arrd short-slgbted poltcles. f,e regelned bl.a

unlon nenberehlp through thle lltlgatlon and raa a,rlrded $615OO

ln Legal fees.

When a unlon nember ls dlsclpllued for the exerclse
of eny of the rtghts protected lry Tlt le I,  tbe r lghts
of all-nenberg of tbe unl.on are threatened.

And, by vlndlcatlng hie o\rn r lght, the succeesful
l l t lgant dlepels the "chl l l" cast upon the rlgbte
of others. Indeed, to the exterrt that guch lar-
eulte constrlbute to the preservatl.on of unlon
dernocracy, they frequently provo beneflclal "not
only ln the lnnedlate lmpact of tbe resulta ecbleved
but ln tbelr lnpllcatlons for the future conduct of
the unlon 'g ef fa l rg .

In GrgeqI end II the taxpayers. each of then, rerped

extraordlnary beneflta fron "preBervlng. . .deuocracy, not only

Ln tbe lmedlete lnpect of reaults acbleved hero but ln thelr

lnpl lcatlong for the futurs conduct of tbe [Reepondents']

atfalre" ln taxlng pollcles and ln "opeo-dlgclogurc" foruns.

Aa to Dlstr lct of Cohr^Ebla v. Gl.een(I), 9328, ud Dlatr lct

of Colulblr v. Green II, ggg,, lt ls rrot necesss,ry, othcr thrn

brlef ly, for the Court to address lteelf to rhether the Reg-

pondeDts acted ln bad falth, vexrtloualy, waatonly or tor opprca-

slve reesona. l{ote that a recognlzed l.atlonale for tlardlng
33/

counrcl lees 1s the obatlnancy or bad faltb-of thc dcfcoerntlr

?g F-..D. Blc! Oo., arrpre, 41? U.g. l t  &9, 94
(c l t lng Vrugban v.  At l ineoi , '369 U.g.  SZ?.
E L.8d.2d,  88 (1962) .

S .C t .  o t  2165
82 g.et  .  {97,
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upon whlch Pet l t loners rely ln paru. Certalnly there woro

suggest lons of obst lnancy and bad fal th ln the Respondentar

"unconscl,onable r .  arbi trsry and invid!,ous dlscr lnlnat lor l '  Lnong

clt lzens and ln Respondentsf intractable att i tude, moat par-

t lcular ly dur lng the hearlngs ln Green I I  and when stubbornly

falllug to respond to the Court's Order ln alnost contruascloug

behavlor.  Hovever,  s lnce the award of feee le Just l f led by

prlor theorles dlscussed, lt 1s unnecessary to na.ke a flnal

deternlnrtlon of the presence of bed falth bere, lnd tbe Court

decl lnes to do so.

Nevertheless, the tlme and effort and expenae lncurred

aa a reault of these actlons uuet be coneldered a factor ln

avard of counael fees. Over a perlod of nonths(tbe Court con-

eonant wlth her other responalbllltles could only donate 1-2

hours dally to-Green II beerlngs, the coura€ of whlcb fu ex-

ceeded anyonere predlct lone), what ehould have been a elnp1e

retter of reconputlng F1sca1 Year 1974 real property tax b1I1g

beca,ne a coupllcated ma,ze of computerlzatlon Jargon and enrlyeea.

In an atteupt to excuse lta unJustlf lable actlon^s, eubaequently

reJected by tbe Court of Appeals ae "vague, concluBory and un-
3o.r/

supported by concrete evldence or teetlmony"Jespondenta pro-

duced an expendeexpert wltneas fron out of the Jurlsdlctlon rnd

requlred Petltlonerg to eleo engege an erpert rl,tnese a,nd to

conduct Dunerous evldentlary hearluge to eetrbllsb thoge propor

trx b1lllngs rblch could brve been ao roadlly acconpllehed by

expedltloue atrd snooth uee ol r elmple nathenetlcal foraule.

It  rae coaceded by the Dlatr lct, et the appelletc lcvel,

"tbtt 1te nethod of conputrt lon, rben copared [to rettt looerst

propoealsJ, reculted ln underchergee to so8e texpeyers ol as luob.{/
r!  $35.98 end ovarchergea to others of ar ruch ts $72.11"r- ln

?3y Dletrlct of Cotutrbts

{/ Dlstrlct of Colunble

Green  ( I I ) .  Eup ra .

Green  ( I I ) .  auDra .

Y . p .

rt

308 .

p .  309 .v .
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orror conpounded and perpetuated ov€r the years. Tbe anount

by rhtch the aesessment exceeded the orrlered 55% ras $13,468.18

whtch could be constru€d the "fund" ln thle case. Certatnly
4

equlty here, ae in Dlstr ict of Colurnbia v. Green I, 9gp3, cr16s

out for aupport ln Juetlfylng & reasonable couneel fee evsrd

rhen the ultlnate effect on the Dlgtrlct of Colunbte taxlng

cysten ls consldered.

Unqueatlonebly, both sulte vere legltlnate and non-frlvllour.

A shroud of secrecy and technl.cal cooplexlty eunounded the cr!o.

Enen tbe noet eoplrletlcated texpayer renalned unarare, or unclclt,

es to vhet was bappenlng to hln end hle veluee. The perslrtent

denrndg end zealous dedlcatl.on of counsel, found ln Petltloncrt'

unaveritvlnsly connitted ettorneys, vaa easontlal to countortct

the etrong (eonetbea flerce) edveretry roslgttnce. Drblbltlng

subetantiel legal akllls thls novel lltlgrtlon ellced through

llasnr to echleve r succaggful concluelon of boneflt to all

cltlzen taxpayera. Vlndlcatlon of r congtltutlonrl rlght to

equel protectlon of the lavs ls, of course, pri,celeee, but to

not averd conpeneable ud reaeonable couneel feea ln such r

altuatton, as Respondente prry, rorld not only bc unJuat but

rould aflront the dignlty of Justlce l tself.

It 1e flttlng to nor conalder deternlnatlone relevent to

tbe a.uount of tbe srrd.

fn tro ctaea rhere plalntlff clagses coDaleted of nelberg
E/

lhose appllcatlons for retlrement beneflte rere denled, the Court,

gg 49, thoroughly coneldered the approprlateness and anount ot

counsel fee lrarded for each clees sctlon (Kleer and Pete). The

Dletr lct court 's declslon to aaaoga plalntl f fa' cotrnser leea to

defendante vas approved ln tbe Kleer ectlon, tbo rppcllrtc court

f lndlng tbet pralntl f fef attorneye' feeg gbould hrve been the

v. Unlted Hlner35/ Pete
TD-.

o f  A a .  S e I f  .  &  R . F .  o f  1 9lkrs.
v .
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responal,bl l l ty of  the defendants under establ lshed excepttons

to tbe general  "Anerican Rule"

lYe have long recognlzed that at torneys'  fees
may be awarded to a successful  party when his
opponent  bas  ac ted  in  bad fa i th ,  vexat ious ly ,
wantonly,  or for oppresslve reasons, or where
a succeas fu l  t i t tgan t  has  confer red  a  subs tan-
t la l  benef i t  on  a  c lass  o f  persons  and the  cour t 'e
shlf t ing of fees operates to spread tbe cost pro-
portlonately among the menbers of the benefttted
c l a g s .  ( f o o t n o t e  o m l t t e d ) ,  c l t l n g  [ . D .  R t c h  C o .  v .
Industr ial  Lumber Co. ,  41?.U.S. 1i5-Z! i?f f f i [ -
@ . E d . z d  ? 0 3  ( 1 e 2 4 ) .

The !!g cauae, nevertheless, was renanded for e deter-

nlnetlon for value of tbe servlces rendered slnce tlne of the

lorer courtrs baslc avard of $59,O48 and the ternlnatlon of that
36/

Iltlgatlon-Ln L974. [ttre Ofetrlct Court bad awarded a llet

prynent of $3,OOO for such work, wblch tbe appel.late court fotrnd

to be, "Bt best an epproxlmatlon of the value of counselrg
37/

gervlces'.'- fne approved formule utllzed tbe number of hours
38/

reportedly logged by the Klser clage coungel, dlecounted-then

by e factor of thlr ty-f lve percent,  and nult lp l led by an hourly

rate of $40.00 to reach a baslc compensat lon f lgure. The court

tben added a premlun equal to ten percent of tbe hourly conpen-

ert lon. In addlt lon over $2,7OO.00 ln oxponaoa vere atardod

Xlser class counsel.

It ls notevorthy that this substantlal 6un vaa avarded

even thougb, unl lke Green I .  and Green I I ,  the Klser cese rts

clecl,dod ra r Datter of las on a motlon for aunmary Judgnent end

the "prlnclpal lssueg were nelther novel nor complex. Tho coutt

alnlnlzed tbe net benefit conferred to nenbers of the plelntlff
3e/

class througb counsel 'e ef forts"islnce stnl lar benef l te could

e/  417 U.S.  116,  94  S.Ct .  2157,  40  L .H.zd ,  7O3 (19?4) .

y/ p!g, supra, at L292,

g/ Tbe dtscountlng by the Dlet!.lct Court nag not because of
dlaagreenent r l th couneel 'g eetfunate of the t lne used but
alloged for the nuneroua telepbone ca1la and attorneya'
coaferences, tbe tfune spent on the fee guestloa and d1e-
creprnclea r.EoDg the l&ryers la to tbe tlno apont 1D court
on bearlngs ol  aot loo.e, pote, gggl l ,  r t  DN, Ftot.  71.

e/ Pctc, Bupra, rt 1290.

I
t,
I

I

t..
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have been obtalned by nembere of the class sett l lng the c&uac.

Counse l  assuned very  l l t t le  r l sk  ln  aeser t lng  the  p la ln t l f f ' a

clalms because eelent lal  legal pr lnclples that control led thle

case had been noted a year before the sul t  wes cert l f led as a

class actl.on, and nost of the naterLal facts were lacontrovertlble.

Therefore, desplte the dt l lgence of counsel
and the Buccess thetr  ef forts ytelded, the
court dlscounted the hours logged by the
attorneys and ordered compenattlon on an
hourly basLs plus a premlun. We think tbat
the Dietr lct  Court 'g evaluat lon of the
relevant fectors raa reasonsble. (footnote
onltted)

fn Pete, the Dletrlct Court relled on the baslc crlterlr

for rn epproprlate fee-eettlng fornula as thoee elenentc ere
40/

dellneated 1n the Xanuel for Conplex Lltlgatlon-end the Code
4t/

of Profegglonel Reeponelblllty.

..  .whtle_ any fee al lowed ln tbe case of a
aettlenent or recovery tbrough lltlgatloo
nry constltute a percentage of the total
anount recovered, the reasonableness of
the fee arrlyed at should not rest prlnar-
l ly on tbe eelectlon of a percentage of tbe
total recovery. Although the results ob-
talned ln representlng the class should be
glven conslderatlon as provlded ln the Code
of kofesslonal Responelbl l l ty, there ehould
also be an enpheals upon the tlurs and labor
requlred and the effect of the al lwance on tbe
publlc lnteregt and tbe reputatlon of tbe courts...
ltanual , rt 50.

Tbe fector of publlc servlce ehould be recognlzed as tell

as tbe degree ol publlc beneflt. Tbe fector I'relled on aogt

heevlly by tbe courts

7 A. f,r lght & f, l l ler,

te tbe beneflt tbe laveult hae produced."

Federal hactlce and Proceduro_, !1803.

Conglder algo thoee provlslong ln tbe

Responslblllty rblch concern tbe chargtng and

for legal eervlcee.

Code of Profeaslonrl

collectlng ol feca

40/  9L.47 (3d aupplenent
Federal

to  C.  f i r lgb !  aad A.  H l l le r ,
ure (1973) [berolnrftcr

g DB !2-106.

t l and
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DR 2-106 Feee for Legal Servlceg.

(A) A lawyer shall  not enter lnto an agreement for,
charge, or col lect an 1l legal or cleerly er-ces-
Bi f i  fee.

(B) A fee ls clearly exceseLve rvhen, after a revlew
of the facts, a lawyer of ordlnary prudenee rould
be left wlth a definlte and f irm couvlct lon thrt
the fee ls ln excess of a reasonable fee. Factors
to be consldered &s guldee in deternlnlng tbe
reasonableness of a fee lnclude the follwlng:

(1) Tbe t lne and labor requlred, the novelty
and dlff iculty of the questLons lnvolved,
and the sklll requlsite to perloru the
legel eervlce properly.

(2> The l lkel lhood, Lf apparent to the cl ient,
that the acceptance of tho pertlculer er-
ploymeat wlll preclude other euployrent
by the levyer.

(3) The fee cugtomarlly charged in tbe locrllty
for glnl ler legal eervicee.

(4) The anount lnvolved and the results obtttocd.

(5) The t lne l lmltatlone lmpoaed by the cl lent
or by the clrcungtances.

(6) The nature aad lengtb of the profeealonrl
rclrt lonsblp r l th the cIlent.

(7, The experleace, reputatlon, aed abll l ty of
the lavyer or laryere perfornlng tbe reFylcoa.

(8) l trether the fee ls f lxed or contlngent.

Class l l t lgatlon certalnly lnvolvee an elenent of r lEk.

counsel nay r€celve lnadequete or no fees et arl if tbe class

plalntlffs do not prevall. f,-hat 1s tbe nagnltude of the rlak?

Tbe Court ln Pete, g!lgE,, held it "sound pollcy to gnnt clegs

counsel aomo prenlun for thelr eflorta as arr lncentlve lor otber

attorneys to undertake the rlek of proeecutlng crasa lct lon8...f '

Juet ag ln !g!9, suE3,, thle Court finde tbet Jurtlce

requlrea that the dofendante pey the coeta end ettorncyef feec

lncurred 1n thla dua,l ll,tlgatlou (Gree.gj and Green IJ) nccor-

eltated to corpol the deleadrnts, througb Judlchl rclolutlon,

to dlacontlnue tbelr protrtcted discrlnlnrtory cooduct. rt l'

rpproprlete for the fec to bo pald lroa tbe publlc trcuury lato

f*-
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rhlcb real property texea heve been pald by slngle fa.ulIy

resldentlal taxpayers, elnce al l  taxpayers beneflt  fron tho

renova,l of secrecy -*nd galn fron the open forun and cltizen

partlclpatlon ln wblch euch proposed lncreases must bonceforth

be debated.

In Pete, ggpg,, the eecond clesa actlon roferred to ebove,

lt res held that the Dlstrlct Court lnproperly arerded as corngel

feeg an excesslve percentage (5%) of the totrl class rocovorJr,

1n conslderatlon of tbe factors, nettber novel nor couplex latuee,

dectded by sunmary Judgment rlthout extenslve pretrlsl dlscovory

end rlthout eubetantlal rl.sk. Tbe cause ras renanded for rc-

calculatlon of the premluu vltb r recornendatlon that an appro-

prlete baeis would be e fee besed on I p€rcontage of tbe totrl

bourly conpenaatlon.

Recognlztng tbat caaes erlslng under Tltle VII of the

Clv1l  Rlgbte Act  o l  196{ ,  42 V.S.C.2OOO-o-S(K)  beve r  s t r tu tory

besls for a "ressooable ettornoy's fee as part of the coata, and

tbe Comlselon and tbo Unlted Steteg ehr,ll bs llable for costa

the s&ns as a' prlvrte porson", lt le yet notesorthy to revlcu

the recent D.C. Clrcult ceaes of Evang v. Sberaton Parkr$otel,

e t  a l . ,  164 U.S.App.D.C.  86,  96-97,  S3 F.zd L77,  186-188 (19?,1) ,

end Johnson v. Georgla Hlghway Expreee, Inc., 488 ?.2d 7t4r TLl,

71.8, ILg (1974) for guldellnes estrbllshed ln _J_olqgqn to ellc

courts to arrlve rt Just coopeneetlon.

1. Ttne and labor requlred.

2. Tbe novelty rnd dlff lculty ol tDe questlou.

3. The sklll requlelte to perlcn the legrl ecrvlcc
properly.

The precluslon of otber enployrent by th6 rttofDot
due to lcccptance of the cage.

Tbe custooery fee.

lDetber tbe fee 1a fl:ad or contlngeot.

{

4 .

5 .

6 .
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?. TLne l lnltat lone lnposed by the cl lent or the
circungtanceg.

8. The amount lavolved and tbe results obtalneo.

9. The exgprlence, reputatlon and abtl l ty of the
attorneys.

10. Tbe "undeelrabll l ty 'r of tbe case

11. The nature and length of the profeselonal
relatlonehlp wlth tbe cl lent.

12. Arerdg ln elmlla,r caaes.

In order to determlne approprlate conpengrtlon for counrel

the Court r11I flrat analyze the type of tork lnvolved ln thc

(:a8e and the nunber of houre expeaded by counael. Tbcrcrftcr,

I rea.aouable hourry fee v111 be flxed. Fhen thet bourly flgure

ls celculeted to ehor tbe total recovery aolely on bourly con-

slderatlon the Court slll deterulne vblt Bun, lf any, tbould bc

edded to counsel's conponsrtlon. Frctors lnvolved bereln ere

the uature of thae lttlgetlon, tlne llnltrtlong lupoeed by tbe

clrcunst&nces, tho beneflte conferred on Petltloneraf cle.eg, the

service rendered to the publlc, tbe contlngent neture of tbls

Llt lgrt lon, the cmplexlty and novelty of the lssues, coungel 's

ektl1, experlonce, reputrt lon ed abtl i ty. Also consldered 1111

be all other factcs enunclrted ln Syana v. Shera,ton Park Hotel.

.lgplg, The Canons of Folegglonal qgblc.s, SIg, aud tbe @1!,
guDra.

It abrU bs tben epperent thet the Court le Justltled to

exerclee lte equltable porera ln tblr orceptlonel cese end aterd

a coopeDsrble fee to Petltlouergr rttorneye. Green I rDd Grsen

II nuet be con^eldored togetber for the purpose of a lelr ud

epproprlate coungel lee glnce otre crae derlves dlrectly fro tbe

otber and rltbough regurtlng ln tro ecparete appeele rnd tro

eepente rppellete alllrurncer lro, 1n lctuellty, tbo rrlo caro

ln dl l ferent l trgea.
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Detrl lecl logs of counsels' t lne, taken frotr thelr t l ,ne

records and dlarles reflected ln PetLtloners' Memorandum ln

Support of Attorneye' Fees, Bhow the total t lne ln houre spent

by counael ln the flr; (partnerg and assoclatee) whose hourly

gatee varied fron $1OO.OO for Bome partnere to {|4O.OO for

.assoclates). They spent 11217 hours on tbese c&aea fron Aprll

19?3 tbrough llecenber 1974, valued by the flrn at $101,0O5.

Addltlonally, euppleneutrl ftllnga eetlr,rate rrconservatlyely" an

addltlonal 2OO houra tor the "subgtlatlel anount of vork [vblch]

renrlns to be done by counsel for taxpayera ln order to gtvc ful1

effect to tbts courtfB ordere" [elnce acconpllshed].

These eddltlonal 2OO hours r€r€ to be for both Green II

(the Dletrlct had epperled the order) and for lnsurlng that

refunde ln Keyes (raotber tex cause, the fee requeet for rhlch

rlll be treeted 1n f seprrete order) be accurately and pronptly

dlstrlbuted. Tbere rra no breakdorn between Keyee end Green II

ln thls requeet. Accordlngly, based on the Court's knolledge ot

tbese craes, a frlr evaluatlon wotrld be to ellocate one-half eacb

of the 2OO hours to eech case beged on &n average of tbe corneelgr

bourly rrtee ($70.00 per hour). Accordlngly, $7,0OO Eore ehould

be rdded to the tlOlrOOS velue pleced by the flrn for servlcee ln

Green f and @g_JI, uklng e totrl of $1O8rO05 baged on coo-

puted bourly retes.

Beepondeotg beve not dlrputed the anounte of tlne clrlnd

by Petltlonera to have beea expended 1n tbla ca^ao nor do Res-

pondente queetlon tbe bl l l lng ratee. 'The ulount of $1O1,055.OO[e1cl

requeated lor al l  rt torneyaf t ir lo ln Green I and II . . .appeer to

be proper valuetlong of the efforts of the rttornoya tho tool
12/

prrt ln tbe preprntlon end lltlgrtlon of thege utters.-

g/ Response to Fctlttonersr rercrudur ln support of Attorneyrf
FeeB,  p .1 .
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The Respondents also did not contest the prayer of Petlt loners

for a percentage fee of 4.4% to 7.5% based on estlnated tax-

payerar  sav l .ngs o$ SS,7751298.16 ln  Green I  vb lch fee would

amount to $166,18.12 - $2811 ,L47,36 for Green-! alone. Tbere

trrs no claln that these fl.gures rere eltber exceaslve or un-
43/

reeeonable and the coste of $4,672.85 vere undleputed.-

Respondents contend only tbat 915-705, D.C. Code, dls-

cuseed at lengtb earller ln tbLg Oplnloo, lneulatee tboo froa

eny arerd of coets or cornsel feee rnd "thlt rellef llke thrt

eought by Petltloners ce,n cooe only fron Congrese, Dot froo
44/

the court!".-

It ls clerr thet an ettorneyfe tlne 1e generelly reflected

1n hls off lce bl l l tng rate, and, of couree, bla legal reputrt loa

end strtug (partncr or e.aaoclete) nust b€ consldered. Often tt

is necessary for the Court to rllocete sevoral dlfferent rstcs

to dlflerent ettorDeya rnd frequently the Court ls unable to

equltebly flx cqrogel feeg solely by rultlplylng the hourly nte

fc eech attorney tlres the nunber of houra he rorked on the

caae. But our crae le dlfferent elnce Reepondents thengelvoc do

not conteet the falrnees of tbe dollars and cents profer by

Petlt lonerg; on the contrary, tbey aff lrnatlvely gtate thrt Dot

only do they not dlspute the flgures but that the r.oount requegted

($1O1rO55) [slcl rppcrra to be "proper valuatlons',. The Court

aSrooa.

Glven the e^lount to rblch the coungel ere entltled on tbe

begle of an hourly rete of copengrtLon applied to the botrn

rorked, lt ls recognlzed tbet thle tlgure provides '.Tbe only

rosaonably obJectlve bEgls for vrrulng an rttorneyrB lorvlcct'r,

I , lndy  Broe.  Bu l lderg ,_ lnc .  o f  ph l la . ,  e t .  a I . v. Anerlcr,a R. & S.

Sen.  Corp. .  e t  e l . ,  (gd Cl r . )  tg7 E.2d t6 t ,  l ;g? (19?3) .

43/ Oppoelt lon of Respondentn to Petlt lonere' Iot lon for Coetr
rnd Attorncylt Foeg.

g I1!g, opporltloo of Bcapoudcnte.
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No one expecte a lawyer to glve r ls servlces
at bargaln rr tes ln a clv l l  matt ,rr  on behalf
of  a cl lent who ls not lmpecunlotrs.  No one
expects a lavyer whose compensat i,on ls con-
t lngent upoe hls euccess to charge, when
successful ;a-as l l t t le as he woul, l  charge a
cll.ent who ln advance had agreed to pay for
hls pervlces, regardless of succ3s6. Nor,
part lcular ly ln conpl lcated caae3 produclng
large recorrerles, te 1t Just to uake a fee
depend eolely on the reaeoaable anount of
tLue expended. Yet unlegs tlme spent and
sklll dleplayed be used as a congtant check
on appllcatlons for fees there is a grave
danger that the bar aud bench vill be brougbt
lnto dlsrepute, and that there wlll be pre-
Judlce to those vhoee eubstantlvs lnterests
are at etake and who aro unrepresented except
by the very laryers wbo are eeeklng compensatlon.
Cherner v. Transltron Electronlc 22L F.
EE$fr315,et

Addlttoul coets, lncludlng $16,192.3O paraprofegslonrl

servlcee not prevlouely noted ead nlecollaneoua expenaes of

$19O.35, rere rddcd to the lnlt lr l  $41672.85 undleputcd coeto,

brlnglng the @! crao costg to e totel of $21,355.5O for

tblcb Petlttonerr reek relnbureerent. Bespondents dld uot

conteat these eddltlonrl flguree eltber, merely notlng that rll

puaprofosslonrl cxponaoe eppoar ln a lunp aun flgure, to rhlcb

concnt Petltlonora countered vltb the pertlnent lnloruatloo

tbet the pereprolecalonrl oxpenaec rere actuel dleburgementg.

Tbe enornoug volure of recorde to be vlsred, ehlfted, taIIlcd

end rnalyzed corpletely vrlldatee the generoua uae of pare-

profeaelonale; thelr hourly fee of under $15.00 per hanr proved

trr legs coctly thra rould ovoD rD aaaoclete counsel's bourly

rate.

In Green II Petltlonere heve clalned the lncurrence ot

coata ln the totel of S11325.19 ralnly conprlaed of pareprofcr-

elonal servlceg.

The neture of thls lttlgatlon hrs been detelled earller

end rufflce lt to sty nor tbrt lt tas conducted rlth lntengc

preperetlon rad crectlng tbc constnlnte, ln 8,n rtnoaphcrc ol

unusull crlelg prcrtulr ead enonous dlMcultlsg rhlcb llartly

unnvclled thc tnrth.
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It le r lao cleer that thls l l t lgatlon vrs eo t lne-consunlng

tbat couneel were,precluded, durlng the perlod of approxlnately

22 months ape1nefby theee caaes, from bolng retalned to handle
.

other natters shl,ch may hrve been more flnanctally rerardlng.

Obvloustry, aa couDsel for Petltloners have mentloned' they were
!9/

p rec1uded f ronp rosecu t1ng tbe@ec t1on 'b rough t

by conmercial taxpayera, because of the lnberent confllct betreen

the connercial and resldentlal classee, tnd additlonally' beceuge

of the evldent rorkLoad lnposed by the rlgora of tbeee Green craca.

flth regard to otber factore, such ae the dllflculty ol

the questlon lnvo1ved, the sklll neceasary to perfom the gerYlce

and the reputatlon rd eblllty of the ettorneys, the Court crn

only relterete that, la lte oplnlon, counsel beve, throughout

the entlre cas€, dlrpleyed the utnoet expertlse, copetence end

inpreeelve dlUgerrce on behalf of thelr cllente ln tblg blghly

technlcel eud cooplcx natter. Tbls vrg not, by rny relnsr I

routlne ca"eo, one rhlch ulgltt be takcn on €Bgorly by other rt-

torneye, 8nd bandled perfunctorllyl Thlg actlon tls I novel rd

undeelrlble one, ln terna of lte o.l,za of technlcal cooplexltlea.

The Court hlgbly coorends Petltloncrs' counsel for thelr edllr-

able end, ln tbe end, aucceeeful etruggle to equallze an uncoD-

stltutlonrl tax aysten, on bebelf of the cltlzenry, rnd addltlonrl-

ly for thelr r l tmlen ln undertaktng tbla l l t lgatl .on r i th l l t t lc

hope of coupenartlon. (l{o contlngent fee arrangenent re^e !ade.)

Flnally, ln a"sreselng the orrerall results ncconpllehed by tbla

Il t lgetlon, ro f lnd tbat the lnJunctlve rel lef obtalned heg brd

an extreroly elgnlflcrnt eftect, not only on thoee taxpeyere rho
46/

hed becn taxed lnproperly rt the rate of 6o%,-btrt elso on the

g Calvln-Hrrnohrey v. Dletrlct of Colunbla, ggpg.

a6/ Pe^t\llglgrq ertluatod tbst the lnJuuctlon rosulted 1n a aavln3
of t317751298.16 fc 771485 trrpayera lor plrcrl lerr t;g7/|,
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lntegrtty ol the rbole governnental eysten of otr Dlctr1ct.

Addl t lonal ly ,  tb ls  or tg lna l  su l t  substant la l ly  paved tbe ray

for otber relatedjctlons such as Keyes v. !rL, glplg, and

Calvln-Eunohrey v. Distr ict of Columbia, gg1ll .  Clearly, an

actlon havlng such pervaelve effect on the 1a; 6;yaten rerrlnts

a gubstantlal asard for the servlces of couneel.

After cooelderlug all these factors, let us next exa.ulne

other ca^ses, prrtlcuLarly ln the Dlstrlct of Col-unbla, and the

rnount of tbe fee ererde ordered tn then. Slnllter to tbe lnetent

crgo are conaru!€r ectlons to get rslde rete lnct:€aeoa grented by

tbe hrbllc Utl.Iltles Connled on ln the Dletrlct ot Colunblr.

fn f,asblngton Ga.s Llght Co. v. EgIg, 90 U.S.Ap1r.D.C. 98, 195

F.2d 29 (App.D.C.1951), and Bebchlck v. Albl lc Uti l l t le_e Con-

n iss lon,  318 F.2d 187 (1963) ,  cer t .den.  83 S.Ct .1304,  the Unt tcd

Statee Court of-Appaele, (D.C.Clr.) en benc ordered ettorneyef

fees end expeoaea pald out of funds of noney collected loproperly

under tbe nte tncreageg. In Washlngton Gee Llgbt, !gEI!, tbe

attorneyef feee irounted to $55,0O0 representlng 4.4% of e fund

of $1'25O,OOO to be refunded to 1?5,O00 consu.oera, rh1Ie ln

Bebchlck, g1lp.!g, the Dletrlct Court f txed a fee of $176,25O ol

the reser^vo crelted of $2r35Or00O, apprclnately 7.5%. Tbrsc

other Dlstrlct of Colurnbla cases lnvolvlng ettorneya' fees

rarrant nontlon. In Blankenehlo v. Boyle, 337 F.Supp. 296

(D.C.D.C. 1972r, r derlvatlve class ectlon brought by nlners for

nlenanagenent ol e unlon selfare fund, en uard of fees of

9825,OO0 (about f .2% of da.nagea raseased st 11.5 nllllon) res

ordercd. Horeyer, ln F eenan v. Ryen. 408 F.2d t2O1 (D.C.Ctr.

1968) ln rblch e dlgcrlntns,tory federel nilk order rr^c tet raldc,

tbs court ordered rn even Nrore subatrntlet percentegc counncl

Iee, 1.c., $3O0'0OO repreaentlng ff i% ot thc totel recorrcry ot
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$5OO,OOO; tbta award was later redrtced by the court  of  Appeals

to  $185,000,  a  s t l l l  subs tan t la l  36%.  Most  o f  these cases '

unltke our lnjunCtve act lon, involved refunde being dtetr lbuted

fron e fund; however,  the case of Watklos v.  WaqE!ngton, gggl! '

ls nore sl ,nl ler and hlghly rolevont to oul caae. In thet

succeggful  chal lenge to dlscr lminatory hlr lng prrct lceg ln tbe

Departnent of Llcenges and Inspectlons, and elthough there tla

no fund, Dlstr lct  Judge Gesel. l  taxed the Dlatr lct  r l th r t torney'e

fees of $32r5OO plus costs because of the coupelllng ctrcu[attncca

ln the case.

f,h1le nany of these awards (wlth the exceptlon of tbe

ererd lu Palne v. D.C., supra, and ln Freenan v. Ryan. $tJlr)

congtltute betveen 4% and 8% of the fund, lf tbere tore one ln-

vglv€d, to be dletrlbuted, the percentage r€covery 1n tex aslest-

nent clges has oft.o been much hlgher. In Knoff v. Clty and

County of Sanllanclsco, ggpg, a taxpayere' eult to correct er-

roneqla trx Aegegenentg resultlng fron preferentlal trertnent

by the San Franclsco asaessor, the Court ordered the goveruent

to pay to petlt loners' attorDeys a aum equal to 2O% of the f lret

$1 nllllon ln property taxes saved for the texpayere, lOS of tbe

second $1 nl l l lon and 5% of t lre thlrd $1 n1111on. And lD rn

eyon earl ler taxpayers' class actlon tc'cancel lnvrl ld trx lSaeaa-

nent lleaa on certeln propertles, tbe .supreae Court ol Florldr

aff lrnsd the tr lsl court 's order that c,ne-thlrd of the t152r0OO

fund recovered be avarded to the petltJon€rat ettorneyr. (Tenney

v .  C l t y  o l  M lan l  Beach ,  11  So .2d  188 ,  I ' I e .  Sup .  C t . '  g  @r1942r .

Ae heretofore reclted lttlgatlor, ln 99! t.5 nocessltetcd

by unconstltut lonal dlscrlnlnation aga,rnst tupryers of tDc 61G

class. Llttgrt lon ln Green II vaa nec(.esltrted by tbe Dlrtr lct

of Colunbtt's frllure to fully conply wlth tbe Court ordcrr ln

Greon I.
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The Court has also consLdered the extent to whlch tbe

quall ty of the counsels' gervlces suggest lncr€aalng or de-

creeslng the aggrgate hourly compenaation to whlch the Court

has found the attorney reasonably entlt led. The conplexlt les

of thle case aud lts novel lssuee have already been noted.

A great deal of denonstrated ek1ll and dogged deternlnetl.on

poraeryered to successfully conclude thls cese. The beneflt

conferred upon the publlc must be consldered, lncludlng, but

not ltntted to, present and future acceas to opsn fortrne con-

c€rnlng aDy proposed debasement factors and alteretlons ln

reeldentlel rerl property aseegsments (whlcb ln the ultlnrte

alter the dollar and cents tax blll) and unqueetlonably e

goveruent enllghtened more responslvely end senattlvel,y to the

trxpayers' r lgbts. I t  Tas a conpllcated l l t lgatlon tblch pro-

duced I very aubstential recovery both ln regulated rlghts,

pest rnd future, rnd ln actual eavlngs of nllllons of dollers

rhlch do not hrve to be pald becauge of tb tlnely lnjunctlon

preventlng the lncreaseg whLch hed no rvenue for challenge slvo

tbrougb thte succegsful l t t igation.

Tbe Court hre only gone lnto a brlef sunDary of tbe rctlons

of Petltlonere, related ln more detall ln the tro Qplnlong and

Orders for Green f &nd !rygg_IJ, respectlvely, ud ln tbe nuroroua

pleadlngs and exblbits of thle caa€.

Counsel ebould, lndeed, recelve e substantlal lncentlve

fee, or bonue, 1o addition to the reaaonable hourly conpoDertlon.

Tbere ue craea approvlng lncentlve bonugee of a"c ruch rt

100 percent of the hour ty f"egend ln Nattonal Assoclatloa ol

Reglonel lledlcal Progra-os. Inc. 
". ".,

Clv1l l{o. 1807-?3, J. Flannery awarded eolc counsel a tottl

$IO5,5OO lncludi.ng r 1OO percont lncentlvc bonua on the acrltt of

tbe cr^re.

of Ph1 lade14T/
on ,

L .  e t
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AtI  factors Snsldered, the fol lowlng eprtoara to be

equl,table, yet reasonable, compenastlon for cqrnael for legrl

servlces performed ln Green I and Green II:

$101r0O5 unopposed by Respondents aa to houra
and dollar amount

7 , O O O 1OO reaaonably esttmated hq,rrs for
Gre_en I_I appeal and correlatlve
matters ln Greq4 f I ,  r t  aver&go
counsel's r;E6-6m7o per hour

$108 ,  OO5
37,8O2 lncentlve bonus of 35%

$145,8O7 Total Compeneatlon

In addltlou, couneel are entltled to reLmbureement of reaeonrble

costa expended ($22,680.69), of whlch $20,285.14 ls al locrted to

relnbursenent of peraprofesglonal expensee dlsburaed, and an

rddlt lonal $1,23O.9f to transcrlpts fron deposlt lons, eubpoenas,

servlce feeg and trrnscrlpt fron Court reporter; the belence ol

$1,164.74 La for nlsccl laneous expenaes.

$2  1 ,355 .  50
1 .325 .19

$22 ,680  . 69

There tre 77,485 nembers of the agcertalnable clrss of

slngle fa.nlly resldentlal property ownera vho bave benefltted

dlrectly fron Petlt loners' euccessful sult ln thet tbelr real

property tax blllB rere bseed, for Flacal Yeer L974, rt e level

of aseeeenent of 55% lnetead of 6O%, tbe latter the porcentrgo

tbrt rould have quletly gone lnto effect by July 1, 1973 brd lt

not been for Petlt lon€ra' rct lon. The reductlon 1n the pro-

Jected tsacseed value aa a reeult of eervlcee by Petlt lonerg'

counsel rag egtianted by Petlt l .onore to be $113,7U!,8O0. Tbe

trx nte belng $3.32 per $10O of asseased value, tbe estlneted

rcductlou ln tbe totr l  tax btl l  for theee 77,485 directly bencftt-

t lng tr,xpryora rrc $3 1775,299.16. Thlg aun can be vlercd r.r

rnrlogour rltb crertlon of a "tuod" for the beneflt of tbere T? rlg6.

Green I
Green II
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Here, the ascertaln&ble clasa benef l t ted a dlet lnct aub-clres

o f  a  le rger  c laas ,  bu t  ln  ac tua l l t y ,  a l l  taxpayera  o l  the  D ls t r l c t

of  Colunbla beneft t ted ln eignl f lcant waya. As before noted, a^oong
t

-.i

the more gubstantlal lmpacts of Pettt loners' succeBsful l l t lgatlon

ls the nor rocognized princlple that thc' f lxlng of a level of as-

eegsnent for real property ls rule-maklng withln the provlalona

of the Dlstr lct of Colunbla Adnlnlstrative hocedure Act. Thle

forccfully requlres notice to be glven to the publlc of &ny pro-

posed change of th6 level of aeeessnent and an opportunlty by the

publlc to be heerd.

Knoff v. Clty and County of San ltrard.o, gg., r&a &o

ectloa for nandrrnue rlleging unfalr asecaanentr rulong trxpayers

rbere lt rra ordered, B!(tng other thlngs, tbat property on the

clty be assesaed unlfornly. Although, nB o result,  certeln t lx-

payels prevlouely fevored unfalrly by the aeseasor rould no be

forced to pay larger taxes, the court found thet ell trxpryera

rould be baneflt ted by tbe actlon:

The taxp&yers prevlously favored. . .lnong all
San Francleco te,xpay€rs, 1111 share ln ths
publlc benetlte to be reallzed fron thet ob-
Jec t l ve . . .

Accordlngly, the e;rrd of rttorneys' fee.s by the tnel court trs

upbcld la &

...proper exqrclge of the tr lal c.ourts' brosd
equltablo posors...ot vhtcb the exlstonce of
an actual fund o! nouey 1g not a condltlon
precedent, S!9!.1!, p. 696. See, alao, Brelqr
v. scnool-g6ffi-6t- Cttv ot ttoriot!, iuif .-

I t  la, therefore, by tbe @urt, thlo 30tb dry ol Aprl l ,

L976, 1a rccordrnce rltb tbe ebove Qplnlon,

ORDEBTD:

1) thrt Reepondenta, ln thelr offlclel ceprclty, ud

fror the publlc lunde of tbe Dlgtrlct of Colunblr, rhrll pry

Gllbert f,rhorJroDq$ lor proleaslonrl sorylcca rendcrcd bcrclo,

tbe sur ot One Eundred Forty-Flve Thqrernd Elght Errndrcd govcn

Dollue ($!5'8O7.OO), tltb lntcreet et tbe rrtc of rlr poreoDt

pcr raru! lron tbe drte of tble Order untll patd;
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2> tbet Reegondonts, ln tbelr off lclal capeclty, rnd

fron the publlc funds ol the Dletrlct of Colunbla, shall

rellburae Gllb€rt Bahn, .t!., Esqulre, for coetg expended bereln,

tbe sun of Trenty4ro ltoueand Slx Eundred Elghty Dollers end

69/l:00 (122,680.69), r l tb lnterest rt tbe rate of slx percent

per snnu! troa tbe dete of thlg Order untll pa1d.

3) Il Berpondents eppeal tble uetter, pryn€nt of tbo

eforeerld ererds fn (1) rnd (2> ebovo gbell be eteyed pendlng

flnrl dlepoeltloa of arld eppeel.

Coplee to coungel ol tccod.

Jrrdgc


